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PYCO INDUSTRIES, INC v SOULH
PLAINS SWITCHING. T TR €O
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NO 34870

PYCQ INDLS I'RIES, INC., --
ALTERNAIIVE RAIL SERVICE --
SOU LU PLAINS SWITCHING LLTD

FINANCL DOCKET
NO 34889
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REPLY IN OPPOSITION TO “EMERGENCY MOTION
TO PREVENT FURTHER RETALIATORY ACTIONS
BY SOUTH PLAINS SWITCIING, L'TD. CO.
AGAINST PYCO INDUSTRIES, INC.”

"ursuasit o the Board's deciston served August [0, 2007, SOU TH PI AINS
SWIICHING. LID. CO. (SAW 1 hereby replies in opposition to an “F mergency Motion to
Provent Further Retahiatory Actions by South Plains Switching. Lid Co Aginst PYCQ
Industhies. Inc ™ (Motion) filed by PYCO Industries. Inc (PYCO) on August 1, 2007

FOREWORD

SAW shaws first that there 1 no legal jusiification for the Motion SAW refers to an
Imjunc tion 1ssted by Presiding Judge Sam Medina of the 237" Distriet Court of Lubbock County,
Texas, on Qctaber 3, 2006, that enjoins PYCO from crossing SAW's wye track until {further
order of that Court (State Courl Injunction)  Appendix 1 attached to this Reply 15 a cepy of that
State Court Injunction,

Appendiv 2 attached to this Reply 1s the Verified Stalement of Larry I} Wisener.

President of SAW, which shows that there 1s no factual justification for the Motion erther. Mr



Lury Wisener's Statement also responds to numerous inaccurate and misleading statements in
PYCO’s Motion and in the veiified statement of Roberl Lacy attached to that Molhion

Appendix 3 attached to this Reply is the Verilied Statement ol Shad Wisener. a member
uf SAW’'s tram crew  Mr. Shad Wisenci™s Statermnent rebuts PYCO contentions about an incident

tha: recently oceunred at and near the crossing

L. THERE [S NO LILGAL JUSTIFICATION FOR THE MOTION

The State Couwrt injunction is controthng in regard to PYCO’s legal inabihity te cross
NAW s wyvelrack  (See Appendix | attached) That Injunction bars I'Y CO from crossing
SAW's wye track until further sider of the Court  The Court has not vacated nor dissolved the
State Cowrt Intunction It follows that I'YCO continues to be prohibited frum crossing SAW™s
wye track

'Y CO hus 1equested the Board “to bar SAW and Choo Choo from any form of
interference with PYCO s use of the wye crossing during WTL protocol hours™ (Motion at 10,
emphasts mongmal) s clear that the Board cannot grant that reliel without running afoul of
the State Court Imunction  The Board does not have authonty to set asude or o disregard a vahd
urder of a State Court.

In essence. the Mouon 1s a 1equest Tor 4 declaratory vrdet or advisory opinion that PYCQ

has the ught to cross the wae track  PYCO would present such an order or opmion to the lesus

State Court as purported justificution lor dissolution of the Stale Court [njuncuon

I'he Board should deceline to issue such an order or opimon  ‘The Board recently refused

o do so m Mid-dmerica Locomotive und Car Repuair Inc -- Petition for Declaratory Order.



2yO3 N8B LEXIS 233 (Fumance Docket No 14599, decision served June 6. 2005), in
circumstances similar to those i the present case  The Board there said (at *10-11)-
.« » At bottom. Mid-America 1s seching 2 deternunation from the Superior

Court that it has a right under slate property law 1o continue using an access road

that has been used for more thun 30 years as the only meuns 1o aceess the now

Laind-locked rail car repair facilities at Harwood Yard Given these circumstances,

it is reasonable jor the Superior Court to interpret any state or local property

interests applicable to this property and to resolve the parties® dispute in the first

mnstance

PYCQ has not produced documentation that would support 1ts legal night to a private
croesing uver SAW “s wye track. As the Board recognized in the Mid-America Locomotive case.
supred. 1 1s the State Court 1n the first instance that should determine whether or not, in the
absence of @ wnitten agreement o eross PYCO has a right 10 cross SAW s trachs under Lexas
v Consequently. the Board should not iterfere with the Texas Court’s determinuation of that
InSL

i3ased on the Toregoing. the Moton should be demed as legally unjustitied !
1. THERE 1S NO FACTUAL JUSTIFICATION FOR THE MOTION

The Moation should also be denied because there 1s no Factual yustificatton for granung the

Motion  PYCO does not have a legitmate necd to cross SAW s wye track. PYCO has

v Connary to PYCQ s aigument at page 4 of the Mouon. the Board's decision

served June 21, 2006 15 not a final decision no lomger subject to judicial review under the Hobbs
Act  The decision seived June 21, 2006 is one of a contminng series ol decisions by the Board
prenading {or alternatin ¢ raal service under 49 C FR Part 1146 and 1147, Alternative rail service
has been in effect flom January 26, 2006 to the present and 15 continmng  Judicial 1eview of the
numerous decisions imvolving alternanye rail seryice cannol be sought unul alternatnve rail
se1vice s finally terminated, cither by a petition to termunate or as a result of a decisien in the
teeder hne praceedings

-



alternavve road access to its cottonseed stockpile. A continuous low of trucks accesses the

stochpile via that 1oute. Clewmly, there 1 no emergeney need Lo cross SAW s tracks

Relerence 15 made w the aitached verified Statemert of Mt Larry D Wisener, President

ol SAW, for un explanation of why the Motion has not been factually justified

CONCLUSION AND REQUESTED RELIEF

WHEREFORE, for the reasons stated. the Mottion should be denied.

DUL DATE August 15.2007

Respectfully submitted.

SOLTIT PLAINS SWITCHING, L'1D. €O
P O Box 64299
Lubbock. 1 X 79464-1299
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ON THIS DAY CAME ONiTO BE CONSIDERED 1n the above entitled and numbered

cause, the Verified Pectition for Temporary Injunction filed by Plaintiff, CHOO-CHOO
PROPERTIES, INC,, and due notifcc having been given, Plaintiff appeared by and through its
authorized representative and 1ts attorney of record, and the Defendant, PYCO INDUSTRIES,
INC.,, appeared by and through it.'iI authorized representative and its attorney of record, and
whereupon, the parties advised the court that an agreement had been reached as to the tcrms of 2
Temporary Injunction to be cntered by the court herein.

The court finds that the paruqls agreed on July 20, 2006, that PYCO INDUSTRIES, INC.,
would be allowed, for a period of thi!ty days, to use the crossing that goes from the east to the west
over the wye track located between lJme west PYCO plant and the east PYCO storage facility. The
parties agree that during that thiny—q:lay period of time, PYCO may use the crossing to transport
cotton seed across the rail tracks owned by SOUTH PLAINS SWITCHING, LTD. CO., and
CHOO-CHOO PROPERTIES, INIF.‘., from thurty days from the date that the payment of $750.00
to CHOO-CHOO PROPERT!ES,: INC,, and the providing of a liability insurance certificate
naming CHOO-CHOO PROPERTIIES. INC., and SOUTH PLAINS SWITCHING, LTD.CO.,
as an additional insured for all vnh!rcles that pass over the crossing. The court finds that said
documents were delivered to ommslel representing CHOO-CHOO PROPERTIES, INC,, and

SOUTH PLAINS SWITCHING, ].i'l'l). CO., on July 20, 2006.

CHOD-CHOO FROPENTIRE, TNC v FYUG INDUSTRIES THC ; ,{JWY Fage 1
L




Fax from : BRG7716476 P8-82-87 89:32 Pg: 3

The court further finds that thirty days have elapsed since the date of the delivery of the
documents and therefore CHOO-CHOO PROPERTIES, INC., is entitled to a Temporary
Injunction in this case.

ITIS THEREFORE ORDERED, ADJUDGED AND DECREED that Defendant, PYCO
INDUSTRIES, INC., its agents, servants or employces, are hereby ORDERED AND
COMMANDED forthwith to desist and refrain from directly or indirectly, individually or through
third parties, from trespassing upon the property of CHOO-CHOO PROPERTTIES, INC., and
crossing the west end of the “wye” track located between PYCO INDUSTRIES, INC.’S plant to
the west and PYCO INDUSTRIES, INC.’S storage facility to the east, until further order of the
court.

IT IS FURTHER ORDERED rthat trial on the menits of this cause is hereby set for the 17%
day of January, 2007.

The court finds that CHOO-CHOQO PROPERTIES, INC., has already deposited the sum
of $5,000.00 with the Registry of the Court in connection with a Bond covering the issuance of a
Temporary Restraining Order in this case. The court finds that the $5,000.00 cash deposit is
sufficient Bond for the Temporary Injunction herein and shall serve as the Bond and security for the

Temporary Injunction granted by the court herewn.

SIGNED this_ 2> day of _Q ededien/ , 2006.

le/ sarn M’m Jum
JUDGE PRESIDING

£T100-CH00 FROFLRTILE, INC. v PYCD INDUSTRIES [NC. TEIMPORAKY INTUNCTION Pugn 2
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Finance Docket Nos 34870 & 34880

VERIFIED STATEVIENT OF I.ARRY D. WISENER

. Lany D Wisener. as of July 1, 2007 assumed the position of President of SAW. This
decluation 1 being made on behall ol SAW,

The reason for me returning to my tormer position as President 1s because of operatronal
ncgotiatiuns with a potential new customer requesting 1o locale on SAW lines to ship between
500-700 cars per year. As this would involve site locauons and track construction, the owner ol
SAW asked me to return as President and | accepted

This 1s in response to Robert Lacy declaration ol July 31. 2007;

Why is PY CO not using Plant £ which is a larger, new facihity that does exactly the sume
thing as Plant 1 1o store the cottonseed? Why didn’t PYCO place the seed pile at Plant 2 where
they have direct access ® Didn’t they learn unything lust vear when they had a problem? Mr
L avy alludes 10 o private crossing over SAW's former wye Uack 1o date. PYC O has been
unable, even with BNSE assistance, to produce a lease, hicense ur an agreement providing for
PYCO)'s nght lo cross over the wye trachs

1 am the owner of Chuo Choo Properties (Choo Choo)  Choo Choo 15 a legally-registered
franchise, incorpmated in the State of Texas  That can be venfied by Mr Lacy at the State
Iranchise Board M1 Lacy neglects to inform the Board that it was Choo Chuo that allowed
30-day crossing of the wye track in 2006

M [ acy contends that the Board's order dated August 3. 2006 invalidated SAW's deeds

prior 1o May 5, 2006 w Choo Chow, € hoo Choo has no common carrier obligation and will



Finance Docket Nos 34870 & 34889
VS - Larrv D Wisener
Page 2 ol 7
defend its nght of ewnership and properyy rights under Texas law agamst anvone that asserts a
[alse claim against it. whether district count, federal court or the supreme coul.

Photo #1 s loohing west [rom the east side of the wye track into PYCO's Plant 1 Itas
upparent that there is a large open-ar stockpile of cotionseed within PYCQ's Plant | west of the
wye crossmg, as well as cast thereof It would appear that those two cottonseed stockpiles are
equally susceptible to decay from heat Mr Lacy has nmslead the Board by not disclosing the
existing cottonseed stackpile within the PYCO Plant

Mr Lacy's staternent that SAW staged an incident 15 not true. 1 he Board should look at
the so-cailed "imvestgative” report Reference 1s made to the first paragraph of My {Howell's
staement. As there deseribed PYCO employee M Adams was headed west in the barricade area
and PYCO empluyee D Anthony was headed cast tn the barticade mea  The barnicaded area was
the noithernmost lane of the westbound lanes (onc lanc)

| have conlacted the sume TXDOT officials that | had called belore  They denied making
a statement 10 PYCO that 1 was hysterical, as stated by | acy

SAW adhcres to protocol hours with respect to SAW yard use. SAW is not prevented
irom conducting operations outside of protocol hours on portions of the raifroad outside of the
SAW Yard tracks. What Mr Lacy 1s attempung o do 1s get this Board to restrict SAW common
cairiet obligations to the remainder o SAW customers  Opuiations south of the SAW Yard and
cist ol the SAW Yaid in no way can impede W1 LC SAW has recerved no complaints from

WI'LC un SAW vperations



Finance Docket Nos 34870 & 34889
VS - Larry D Wisener
Page Yof 7

The barricades arc down and Photas 42 and #3 show bath entrances {one on the cast side
of the tacks and one on the west side of the trachs) to PYCO  Photo #5 shows a PYCO truch
safely moving cotlonseed

Mr Lacy's statement that traffic officials may prevent PYCO's use of the street 1s not
subsantiated  As long as PYCQ obeys basie traflic rules and regulations, there should be no
problems

Phuoto #4 shows the impossibility of an east bound vehicle in a west bound lane to see
when the stgnal hghts are activated. ay stated in the Howel! report

Mr. Howcll's statement concerming my claim that PYCO's sced trucks almost caused a
migor acerdent 1g accurate  But what M1 Howell reports 1n no way reflects the conversations that
| had with Mr Wilsun of TXDOT M1 Gilbert's report does state one accuracy. where hie sates
that M1 Wisener refused to permit aceess over “HIS™ crossing  Basically. the Gilbert and
Howeli repoits ate ambiguous and misleading to this Boaid.

PYCO™ Mouon to prevent “lwrther retahatory actions™ by SAW 1s akin to the classic
unwartanied allegauon. "du you sull beat your wife®™  The Bourd cannot be called upon to
prevent “turther” retaliatory actions because there has been no retaliation in the first place. when
that wim s pruperly understood  Actions which PYCO and the Board have deemed 1w be
unwarranted retaliation instead have involved the withdruwal of privileges in regard 1o use ol
SAWs property which SAW was frec w extend o PYCO or not, in SAW's sole discretion

lhus. PYCO never had a right o operate u trackmobile on SAW’s propeity SAW had a

1ght to pernut such operation oi not, without regard to any other business dealings between



Finance Docket Nos 34870 & 34889
VS - Larry D. Wisener
Page 4 of 7

SAW and PYCO SAW’s withdrawal of PYCO's privilege to operate the trackmobile on SAW's
propeits was a perfectly lawlul exercise of SAW?s dominion vver its property. not an unlawful
retaliatony act,

Similkaly. when the one-yea term of SAW's lease of I'rack Y298 to PYCO expired, SAW
had a right o extend the term of that lease or not. in SAWs sole discretion . SAW's retusal to
entend that lease term was o perfectly lawful exercise of SAW?s domimon over its propeity. not
untaw ul retalation

Along the sume lines, no agreement has ever been produced by PYCO that would give 1t
the 11ght to c1oss SAW's wye uack  SAW thus had the night tu permut PYCO to cross that track
o1 not, i SAW’s sole discichon  SAW's withdrawal of PYCO’s privilege to cross that track was
a pertectly lawful exeicise of SAW's dominion over its property, not an unwarranied retahatory
el

The upshot of the foregoing 1 that SAW was and s entitled by law to mahe such use ol
1% own property as 1t sees Fit, and that PYCO's allegations of retahation have been unwartanted
{ium the stat

In the Boad's decision in Finance Dochet No 34802, served June 21. 2006, at 6. the
Bowy refentied 1o a pending request by PYCO o the Texas Department o hanspottation
(TXDOT) 10 construct a new road access rrom PYCO™s Plant 1 o PYCO's cottonsced stockple
Subseyuent W that Board decision. | XDOT approval was obtained. and the road access became

available At pesent, therelore, PYCO hus access to its cottonseed stockpile via a public road



TCinance Docket Nos 34870 & 31889
VS - Larry D Wisener
Page S of 7
[t being the case. PYCO does not have an emergeney need 1o cross SAW's wye track (0 aecess
that stuckpile
PYCO wunts the Board 1o torce SAW w relieve PYCO from the elfects of PYCO's own
inadequate infrastructure. Ii'cottonseed rots in the sun. why doesn’t PYCO have indoor storage
for s cottonseed™ 11 1L 1s important for there to be unobstiucted access between cottonseed
supply and 11l shipping facilinies, why 1sn't much or all of the PYCO cottonseed supply located
at Plant 2. where there s adeqguate plam acreage on which to locate that supply close Lo rail
shipping facihues? This whole problem started because PYCO lucked sutlicient pirvate trackage
o accommodate 4 bumper cotton crop Now PYCO wants SAW to sufler even more because of
inadequate PYCO facthties  The Board should not allow PYCO 1o get away with that
PYCO's allegation of SAW cars on the wye trach m violation of a protocol is very much
enaggetated  Cars in SAW’s account have been located on that track in W1 L's operating
wihdow on only one oceasion in the more than 12-month period duning which the operattag
prutocols have been in cffect  That occurred as an operational necessity when BNSE 1efused to
acceplt SAW s outbound mterchange during SAW?s uperauing window  Qutbound cars had to be
placed on the wy ¢ track to leave room to 1ccerve the anieipated inbound interchange from WTL
SAW’'s gther trachs were full ar the time  Apparently, this single instance did not cause any
upetational 1ssues for PYCO. no complaint was received by SAW  The outbound interchange
wary feeepted by BNSF duning the SAW operating window on the following day.
PYCO has resurrected 1ts repeated contention that |told Mr Lacy of PYCO that PYCO

would have to try 1o figure out how to take care of itself That statement was taken out of its



Finance Docket Nos 34870 & 34889
VS - Lurty D Wisener
Page 6 of 7
proper context  In so stating to Mr Lacy, | was advising PYCO that a subsequent purchaser of
SAW would he unbkels o continue the favored status that PYCO enjoyed with SAW
ttachkmehile operation, lease of 1rack 9298. ete )

SAW never ceased providing adequate raid service to PYCO  There was never a single
mstance in which PYC'O ordered a car and SAW failed to provide 1t, nor failed to provide iton a
tnely busis When PYCO increased its trallic i 2003, 1t utihzed SAW's infiastructure rather
than constructing its own infiastructute to handle the mercased volume  PYCO didn’t want 10
builkd mlrastiucture. nor to purchasc 1. nor o pay for the use of if. but mstead prevailed upon the
Board w take it for them from SAW  Now PYCO wanls the Board o do the same in 1egard 10
SAW s wye gach. for which PYCO does nol have an agreement to cioss  The Boid should
1efuse to do so

{is Board hays not recened one addiionul complant from a current SAW customer aller
the lorm letlers (see Weaver Grain fetler attached) supplied by counsel for PYCO and signed
under pressure (as SAW has [carned) from PYCO  None of the letters sent to the Bowd cited
actual mcidents of inadequate service but rather expressed a (ear thal poor service “may ocour™ at
some pointan the future. (The Board should be advised that SAW vehemently opposes
Alternative Rail Service, Feeder Line Application and the tinding of Public Convenience and
Neeessity ). Hanson filed a subsequent complaint and misleads this Board about the necessity ol
L use af then Tormer lease as they had large aggregate shipments for T ubbock  Hanson has not
contited SAW nor shipped o wan ton unloading on Hanson's lormer lease trach  SAW

contends Hanson and PYCO entered into a conspiracy (o harm SAW. decrease 1ts revenues, and



Finunce Ducket Nos 34870 & 34889
VS - Lanry D Wisener
Page 7 of 7
heep out competitors . SAW has recived calls from aggregate competitors of Hunson and was
unahle w accommaodate them with an unloading site SAW has also been unable to utihize the
foimer Hanson tiach for any purpose
Mr Lacv’s statement ot page 11 that PYCO 1s rail dependent is belied by the sieady
streaum ol truchs that aie loaded with cottonseed directly trom PYCQ's stockpiles, and which
deliver that seed to many cattle feedlots in West Texas
I note that M. Lacy stated at page - that most of 11s sales ol cottonseed for livestock fued
are 10 Penny Newman Grain Company. SAW has shown that Penny Newman is both consignor
and conzignee on approximately two-thirds of all rail shipments from PYCO fucilities at
Lubbock  The Beard cannot reasonably take action in regard to those shipments without having
been requested to do so by Penny Newman  As the Board knows, Penny Newman 1s not a party
to these proceedimgs  Penny Newman has not reguested that the Board take any action n regard

Lo 1ty shipments
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31 July 2008
Dy express service

Hop. Yernon HWilliame
Secretar :
Surflce—{nnsport-tion Board
192% K Street, B.R.
Washington., D.C. 20423-0001

Re: BYCO ind’us::iea, Inc. — PFeoder Line Application =-
South Plains Switching, £.D. 34%%0 and F.D, 34844

Daar Mr. Sesretary:

This letter is on behaif of M%g_ Ouz local rail
Jarvica is curréantly providad by South Plains-Switching, Ltd {SANM).
FYCO Induatries, 1Ine., originally filsd 2 feeder line
application for all of the SAW svstem, asnd at least for the portion
called Rlrernative Two (that sesving PYCO, Attebury and Compross).
In this Board’ adecision in tha above docketv deted July 3, 20086,
STE allowed the feedsr line application o go forward For
Rlternative Two only, .on tha ground thst-a majority of shippers had
not £iled statements indicating that they balleved SAW sersvice was
inndaguata. Jo & decision issued July 21, 2006, the Board
- indieated that Keokuk dunction Rallwwy Company (KIRY) could seek to
file 2 gompeting application for the entire line.

. ¥a concur that service by SAR i3 no longer adaguate or
reliable as to curselves. Ap PYOO0 ghows in lts leeder Line

+ Applicacion, theze are instances in which SAN maragemanrt has "blown
up® at shippazs who ralse issues with their service, and has
threatened reétaliation. This has happened o both large shippers
(PYCO itsalf] as well as amall shippars [H{ Plains Bag and
Sagging). This risk of retalistion randers SAW undopendable sad
inadequste, If sayone ls pormltted tuv acquire all SAN lines, it
should bs PYCO pursuant to its feeder line application. ' We 3upport
PYCO' s application, and reguéat that PYCd ba permivted to aequire
the entire SAY syster. Ko do net delieve that KIRY uould be a
materisl iwproveneat over SAW and we do not support KIRY's affocts .
to file & competing application, or ir» spplication if filed.

In ordes to minimize the retalisrion agzinst us, wWe request
that this Board act fio authorize PYOO's feeder )ine acquisition as
scon &9 posgible, and cartainly by October 23, 2006.

Tharnk you for your assistance in thia matter,
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BENT BY: CHARLES H MONTANGE; 208 Bd8 8738; AUQ-2-08 5:16PN;
AUL=01-200UbR 1BE) 13119 *yLU LDEUSTriES \FRAIISSIER]

Respectfully subnitted,

company's
gddrass:
tel puabart

Tt

Sncls. (orig. and 10 to ST8)

Thomas McParlsnd, Z8G.
209 South Lasalls St., Cyite 18390
Chicago, IL g0604-1112

counsel for SAR

Willism A. Mulllns, Eaq.

paker & Miller .

2461 Pennsylvanla Ave., N.¥.

®ashington, D.C. 20037
counsel For KIRY

Charles H, Montange, Eaqg.

426 Nof 1624 Sk,

Seattle, WA 83177
counsel for PYCO

oy L9-ul Li-UL Egs 4
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“Pursuant to 28 U.S.C.§ 1746, I declare and verify under penaity
of perjury under the laws of the United States of America that the
foregoing is true and correct.”

Executed on 4 ~ji-2007

éﬁ e,
Larry D Wiener
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Finance Docket Nos, 34870 & 34889

YERIFIED STATEMENT OF SHAD WISENER
My name is Shad Wisener. | am a member of the tram crew of South Plains Switching.
[d Co (SAW) at Lubbock, Texas. 1 have previously provided sworn testimony in tus matter.

~

My cunent statement relaies 1o the allepedly “staged™ incident at SAW’s 34™ Street crossing.
telviied to at page 4 of the Supplemental Declaration of Robert Lucy filed as part of PYCQ's
“Emeigency Mouon™ on August 1, 2007.

Concerning the incident in 34™ Street crossing I subnut the following | was indeed on the
wan headed south toward 34* Street und would note that Mr Les Howell gives perhaps the best
indicatton of the lack ol argamzation and disregard for safety exthibited by PYCO as it pertains
this crossing  PYCO had barricaded the north most westboand lane for its use to trunsler
cottonseed fiom ats stackpile to fis plant  As Mr, Adams was headed west within the barricude
meu. und Mr Anthony was headed east within the barricade area, a head-un collision was
imtinent had the respective trucks not been stopped by warning homs und subsequent sounding
ot the SAW train - After the train passed the castbound truck had to back into the PYCO “Globe
entrance™ tn order 1o allow the west bound truck to enter the plant entrance  There would have
been no room for the truchs to pass by each other within the barricade area

‘I he assertion that SAW did not sound the hom until it had entered the crossing 1s totally
lalse  The tiucks stopped when the SAW did sound the warning horn and the waming signals

were activated  The concern for the SAW crew was that it appenred that the west bound truck

was perhapy not gong 1o wait on the train and sped up momentarily as if to try to “heat™ the
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imn  Note well that the eustbound tiuck was moving against the {low of traltic and would have
a view of the back of the warnimg signals.

SAW mdeed takes salety ven seriously and 1 personally resent the accusatton that we
would have contrived an inctdent that would compromuse the safety of anyonce. be it SAW
personngl. PYCO employees, or the motoring public The black SUV did indeed durt through
the vessing, adding to the potential fut an accident Perhaps that was due to the conlusion that
the PY CQ barrier system created  Perthaps 1t was due to the PYCO truchs and barncades
vbstructing the view of the oncoming train - Perhaps due to the caution (slow speed) used by
SAW 1 approaching the crossig  The drver of the SUV felt it sate to proceed [ don’™t know
why it procecded, qust that it did - Fortunately for eversone, there was not an aceident PYCO's
subseyquent placement of o [Tagman at the crossing was probably something they should have
done Lo begm with

One may note as well that the barnicading of 34 " Strect was totally unnecessary as the
PYCO nucks can enter 34 * and proceed east to the new entiance Lo the seed storage arca and
1e-enter 34 and proceed west to the “Globe street™ entrance without needing 1o move trucks
against the (low ol truffic, or reducing the westhound traffic to one lane  I'o somehow claim this
as expensive seemns a bitof a stretch 1 travel 34" Strect regularly and have imcurred no added

vxpense by domng so



“Pursuant to 28 U.S.C. 1746, [ declare and verify under penalty of perjury under the
laws of the United States of America that the foregoing is true and correct.”
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ERTIFICATE OF SERVICE
| herehy certify that on August 15, 2007. 1 served the foregoing document, Reply In
Opposttion Lo Enwergencsy Motion o Prevent Further Retalatory Actions By South Plams

Switching, Ltd Co. Aguinst PYCO Industries, Ine.”, by e-mail on the following,.

Charles IT Monmange. Esq Gary McLaren, Esq.
426 N W 162™ Sucet Phullips & Mcl.arcn
Seatle. WA 98177 3305 66™ Sureet. Suite 1A
L iruntangeldver izon nel Lubbock. TX 79413

gmclarenisbeglobad net

Juhn D, Helfner Esg. Williamm A. Mullins, Esq.

John D Heffner. PLLC Baker & Miller, PLLC

1920 N Street. N W 240] Pennsylvama Avenue. N.W
Suite 800 Suie 300

Washington. DC 20036 Washington, DC 20037

J heffner@verizon net wmullins@bakerandmiller com
Damel A LaKemper. Iisq Willlam C Sippel. Lisq
Pioneer Industnal Railway Co Fletcher & Sippel. LLC

1318 8 Johanson Rd 29 North Wacker Drive

Peoria. IL 61607 Suite 920

lakemper(@mico.com Chicago. IL. 60606-2875
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Aduian 1. Steel. Jr

Maser. Brown, Rowe & Maw. [ [P
1909 K Stcet, N.W,
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